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This case concerns the validity of a release from liability for future negligence imposed as a 
condition for admission to a charitable research hospital. For the reasons we hereinafter specify, 
we have concluded that an agreement between a hospital  and an entering patient affects the 
public interest and that, in consequence, the exculpatory provision included within it must be 
invalid under Civil Code section 1668. 

 Hugo Tunkl Brought this action to recover damages for personal injuries alleged to have 
resulted from the negligence of two physicians in the employ of the University of California Los 
Angeles Medical Center, a hospital operated and maintained by the Regents of the University of 
California as a nonprofit charitable institution. Mr. Tunkl died after suit was brought, and his 
surviving wife, as executrix, was substituted as plaintiff. 

The University of California at Los Angeles Medical Center admitted Tunkl as a patient on June 
11, 1956. The Regents maintain the hospital for the primary purpose of aiding and developing a 
program of research and education in the field of medicine; patients are selected and admitted if 
the study and treatment of their condition would tend to achieve these purposes. Upon his entry 
to the hospital, Tunkl signed a document setting forth certain ‘Conditions of Admission.’ The 



crucial condition number six reads as follows:  

‘RELEASE: The hospital is a nonprofit, charitable institution. In consideration of 
the hospital and allied services to be rendered and the rates charged therefor, the 
patient or his legal representative agrees to and hereby releases The Regents of 
the University of California, and the hospital from any and all liability for the 
negligent or wrongful acts or omissions of its employees, if the hospital has used 
due care in selecting its employees.’ 

Plaintiff stipulated that the hospital had Selected its employees with due care. The trial court 
ordered that the issue of the validity of the exculpatory clause be first submitted to the jury and 
that, if the jury found that the provision did not bind plaintiff, a second jury try the issue of 
alleged malpractice. When, on the preliminary issue, the jury returned a verdict sustaining the 
validity of the executed release, the  court entered judgment in favor of the Regents. Plaintiff 
appeals from the judgment. 

We shall first set out the basis for our prime ruling that the exculpatory provision of the 
hospital’s contract fell under the proscription of Civil Code section 1668; we then dispose of two 
answering arguments of defendant. 

We begin with the dictate of the relevant Civil Code section 1668. The section states: ‘All 
contracts which have for their object, directly or indirectly, to exempt anyone from responsibility 
for his own fraud, or willful injury to the person or property of another, or violation of law, 
whether willful or negligent, are against the policy of the law.’ 

The course of section 1668, however, has been a troubled one. Although, as we shall explain, the 
decisions uniformly uphold its prohibitory impact in one circumstance, the courts’ interpretations 
of it have been diverse. … The cases have consistently held that the exculpatory provision may 
stand only if it does not involve ‘the public interest.’ … 

… 

If, then, the exculpatory clause which affects the public interest cannot stand, we must ascertain 
those factors or characteristics which constitute the public interest. The social forces that have 
led to such characterization are volatile and dynamic. No definition of the concept of public 
interest can be contained within the four corners of a formula. The concept, always the subject of 
great debate, has ranged over the whole course of the common law; rather than attempt to 
prescribe its nature, we can only designate the situations in which it has been applied. We can 
determine whether the instant contract does or does not manifest the characteristics which have 
been held to stamp a contract as one affected with a public interest. 

In placing particular contracts within or without the category of those affected with a public 
interest, the courts have revealed a rough outline of that type of transaction in which exculpatory 

Note that this case is another example of a release with an exculpatory provision which simply means a provision where one party agrees not to hold the other party liable. Here the exculpatory provision is the part that states "hereby releases The Regents of the University of California, and the hospital from any and all liability for the negligent or wrongful acts or omissions of its employees, if the hospital has used due care in selecting its employees.

Note how the court discusses the public interests at stake in this case and how that impacts the release and whether it is contrary to public policy.



provisions will be held invalid. Thus the attempted but invalid exemption involves a transaction 
which exhibits some or all of the following characteristics. It concerns a business of a type 
generally thought suitable for public regulation. The party seeking exculpation is engaged in 
performing a service of great importance to the public, which is often a matter of practical 
necessity for some members of the public. The party holds himself out as willing to perform this 
service for any member of the public who seeks it, or at least for any member coming within 
certain established standards. As a result of the essential nature of the  service, in the economic 
setting of the transaction, the party invoking exculpation possesses a decisive advantage of 
bargaining strength against any member of the public who seeks his services. In exercising a 
superior bargaining power the party confronts the public with a standardized adhesion contract of 
exculpation, and makes no provision whereby a purchaser may pay additional reasonable fees 
and obtain protection against negligence. Finally, as a result of the transaction, the person or 
property of the purchaser is placed under the control of the seller, subject to the risk of 
carelessness by the seller or his agents. 

While obviously no public policy opposes private, voluntary transactions in which one party, for 
a consideration, agrees to shoulder a risk which the law would otherwise have placed upon the 
other party, the above circumstances pose a different situation. In this situation the releasing 
party does not really acquiesce voluntarily in the contractual shifting of the risk, nor can we be 
reasonably certain that he receives an adequate consideration for the transfer. Since the service is 
one which each member of the public, presently or potentially, may find essential to him, he 
faces, despite his economic inability to do so, the prospect of a compulsory assumption of the 
risk of another’s negligence. The public policy of this state has been, in substance, to posit the 
risk of negligence upon the actor; in instances in which this policy has been abandoned, it has 
generally been to allow or require that the risk shift to another party better or equally able to bear 
it, not to shift the risk to the weak bargainer. 

 In the light of the decisions, we think that the hospital-patient contract clearly falls within the 
category of agreements affecting the public interest. To meet that test, the agreement need only 
fulfill some of the characteristics above outlined; here, the relationship fulfills all of them. Thus 
the contract of exculpation involves an institution suitable for, and a subject of, public regulation. 
(See Health & Saf.Code, ss 1400-1421, 32000-32508.) That the services of the hospital to those 
members of the public who are in special need of the particular skill of its staff and facilities 
constitute a practical and crucial necessity is hardly open to question. 

The hospital, likewise, holds itself out as willing to perform its services for those members of the 
public who qualify for its research and training facilities. While it is true that the hospital is 
selective as to the patients it will accept, such selectivity does not negate its public aspect or the 
public interest in it. The hospital is selective only in the sense that it accepts from the public at 
large certain types of cases which qualify for the research and training in which it specializes. 
But the hospital does hold itself out to the public as an institution which performs such services 
for those members of the public who can qualify for them.  



In insisting that the patient accept the provision of waiver in the contract, the hospital certainly 
exercises a decisive advantage in bargaining. The would-be patient is in no position to reject the 
proffered agreement, to bargain with the hospital, or in lieu of agreement to find another hospital. 
The admission room of a hospital contains no bargaining table where, as in a private business 
transaction, the parties can debate the terms of their contract. As a result, we cannot but conclude 
that the instant agreement manifested the characteristics of the so-called adhesion contract. 
Finally, when the patient signed the contract, he completely placed himself in the control of the 
hospital; he subjected himself to the risk of its carelessness. 

In brief, the patient here sought the services which the hospital offered to a selective portion of 
the public; the patient, as the price of admission and as a result of his inferior bargaining 
position, accepted a clause in a contract of adhesion waiving the hospital’s negligence; the 
patient thereby subjected himself to control of the hospital and the possible infliction of the 
negligence which he had thus been compelled to waive. The hospital, under such circumstances, 
occupied a status different than a mere private party; its contract with the patient affected the 
public interest. We see no cogent current reason for according to the patron of the inn a greater 
protection than the patient of the hospital; we cannot hold the innkeeper’s performance affords a 
greater public service than that of the hospital. 

… 

The judgment is reversed. 

 


